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I.
Introduction

It is widely recognized that, whilst at least some functions of government are best handled at the national—or even super-national—level, many functions are best kept close to the people governed.  Once this principle is accepted, the question arises, how to allocate competences between local and higher-level government.  The question also arises, how to mediate disputes arising out of the power-sharing arrangement.  Federalism is not the only way to do this, but federal systems have been adopted widely since a theory of federalism was articulated during the 18th century Enlightenment.  Federalism is the system of government in a number of stable democracies—for example, Australia, Germany and the United States.  It also has been adopted in the aftermath of recent conflicts.  A federal model was adopted in Bosnia and Herzegovina after the civil war of the early 1990s.  I want to say a few words this morning about the Bosnian federal settlement and what lessons it might have for Cyprus.
Bosnia and Herzegovina was a constituent republic of Yugoslavia.  It became an independent State after the disintegration of Yugoslavia in the early 1990s, and a civil war erupted at the time of independence.  There were atrocities against civilians, and there were forced separations of ethnic and religious communities.  The civil war threatened the territorial integrity of the State.
  This may recall the demise of the political arrangements adopted in the Republic of Cyprus under the 1960 settlement.  But there are salient contrasts.  For an international lawyer, one of the most salient is that Cyprus started with an international guarantee of its internal political arrangements; Bosnia did not.  The breakdown in national politics from the 1960s onward in Cyprus was accompanied by the effective breakdown of international guarantee.  The breakdown in Bosnia in the 1990s is what led to the introduction of international guarantee.  And the international guarantee of federal institutions in Bosnia under the Dayton Accords of 1995 is a much different mechanism than that which had been envisaged under the 1960 Treaties in Cyprus.  I would like to return in a few minutes to the international dimension—the dimension of international guarantee— because it raises questions about the future of federalism in Bosnia.  Any future federal settlement in Cyprus, like that in Bosnia, most likely will call for international guarantee—so the questions that arise in respect to Bosnia’s federalism arise, mutatis mutandis, in respect to possible federal settlements in Cyprus.

First, the basic elements of the federal system in Bosnia may be described and compared to the domestic arrangements under the 1960 Treaties in Cyprus.  Then the question may be addressed, whether the federalism of the Dayton Accords might be a model for a settlement in Cyprus.
II.
Two post-conflict models: internal elements
1.
The Bosnian federal system and the Cyprus constitution of 1960
The General Framework Agreement for Bosnia and Herzegovina was adopted at Dayton, Ohio in 1995.
  The Agreement is in fact a network of interwoven agreements and international guarantees.  The Framework itself is a short treaty, referring to a series of Annexes, in which are contained the bulk of the substance of the settlement.  Annex 4 is the constitution of Bosnia and Herzegovina.  Annex 10 is a mandate for an international guarantor to preserve the constitution.

Like the 1960 settlement in Cyprus, the 1995 settlement in Bosnia created a central government with very limited powers.  The constituent ethnic groups of the country were effectively constitutionalized—that is to say, the State was formally defined as being the sum of separate, distinct groups, each with powers and rights incorporated into the constitution.  Unlike the 1960 settlement, the Dayton constitution establishes a full-fledged federation.  I recall, when discussing the Cyprus constitution of 1960 with Marc Weller, suggesting to him that it contained at least hints of a movement toward a federal model of governance.  To be sure, it lacked provisions which would have established territorial jurisdiction of the two communities over the island as a whole (though it did contain provisions for the establishment of separate Turkish municipal authorities in certain cities).
  Marc Weller was not so sure.  In any event, the Dayton Accords leave nothing to doubt:  With the exception of the Brcko special district, all of Bosnia is either part of the Bosnian Federation or the Republika Srpska.  The territorial expression of the distinct communities of Bosnia is explicit in the 1995 Constitution.

Like the 1960 settlement before it, the Dayton Accords established that specific public posts are to be assigned to members of each constituent group, and a certain minimum representation in the public sector by members of each group is required.  However, the 1960 Cyprus constitution was substantially more precise in its requirements of community representation in the offices of central government.  I have suggested elsewhere that this may have been because, apart from the envisaged (though never established) Turkish municipalities, the two communities had no special territorial jurisdiction in which to exercise political power independently of the other community, so the central government had to be designed with particular attention to the balancing requirements of the two-community settlement.  In Bosnia, the central government is designed with a view to balancing the interests of the three constituent groups—but the Bosnian constitution also creates the two territorial entities, each with its own government.  The central government is not the only place in which a Bosnian community may pursue its political aims.

The Dayton constitution gives Bosnia a powerful Constitutional Court.  This in some respects recalls the Supreme Constitutional Court of Cyprus under the 1960 Constitution.  Unlike the 1960 Cypriot court, the Constitutional Court in Bosnia not only mediates between constituent communities, but also between the geographic and institutional expressions of those communities, as created by the Constitution.  Relations between the constituent federal Entities of Bosnia and relations between the central government and the Entities is a main subject of the Court’s jurisdiction.

2.
Transplanting Dayton federalism to Cyprus today?
It has been said that the Bosnian central government is an extremely weak government.  Indeed, the competences conferred on the constituent Entities of Bosnia are substantial—greater than those held by the constituent units of most federations.  What the constituent units possess, the central government does not.  But it well may be that such an allocation of competences is the very heart of the settlement, where the constituent communities are divided by enduring social, political, religious, or other differences.  Proponents of federal government, in some, classic cases, have argued for federalism as a way to bring territorial units into closer co-ordination, and have warned against under-equipping the central government.
  But at least two situations should be distinguished in which federalism might be considered an option.  There is the situation, as obtained in Germany in the 19th century and the United States in the 18th century, where federalism was adopted among territorial units more or less at peace with one another, their purposes being chiefly to increase an existing potential for internal economic, social and political development, and to strengthen themselves as against external threats.
Then there is the situation, like Bosnia in 1995, where federalism was adopted among mutually hostile constituent communities during or immediately after internal armed conflict.  The motivation there, by contrast, was to settle a conflict and to preserve the peace—not as against outside threats, but as against a resurgence of inter-community violence.  How to allocate competence in that situation well may be a very different question than in the other.  To attempt more than modest co-ordination may be to imperil a delicate settlement.  This consideration is evident in the constitution drawn up at Dayton.
  In Cyprus, the future re-integration of the two parts of the island in its initial years most likely will be a delicate process.  Indeed, it would be a concern, that to centralize too much would risk loosing a smaller, but attainable, goal.  At least at a general level, then, the de-centralized aspect of the internal arrangement created by the Dayton constitution in Bosnia well may be transferable to Cyprus.

It is ultimately, however, a matter for political appreciation—not legal analysis—whether social and economic circumstances in Cyprus are such that one or another model of federalism is suitable as a basis for a domestic settlement of the division of the country.  Nevertheless, some observations may be made.


The system for two-community governance in the 1960 treaties was based more on general minority rights than on specific territorial jurisdiction.  As such, it was not a full-fledged federal system—even as it contained hints in that direction.  Notoriously, the 1960 arrangements did not work.  In more than one State encompassing substantial regional variation (in language, religion, economic interests, etc.), a federal model has proved an effective way to manage relations amongst groups.  Identifying a federal model as appropriate to a post-conflict situation, however, is not the same as actually implementing it.

Notwithstanding rejection of the Annan Plan by the Greek Cypriot electorate,
 there appears to be at least residual support, in both communities in Cyprus, for a federal settlement.  One lesson from Bosnia is that a federal settlement, as between sharply divided communities, is unlikely to be adopted without a degree of insistence by international organizations and other States.  In an uncharitable view—and, I would submit, a view that does not take into account the complexity of the adopted legal arrangements—the General Framework Agreement was not chosen by the three Bosnian communities; but, rather, it was imposed by the Contact Group powers and the United Nations Security Council.  When Paul Szasz commented on the General Framework Agreement shortly after its adoption, he said that the process leading to the agreement was “always at the initiative of and with the help of outsiders.”
  From a political standpoint, perhaps “imposition” is the right way to describe the Agreement.  But from a legal standpoint, it is a treaty, if a complex, even tangled one, entered into by the relevant parties, and committing them to the adopted constitutional structures.  The full picture therefore is grasped only with reference to the legal obligations of the parties.  The picture equally is incomplete, if it is forgotten that the parties would not have reached agreement without the energetic involvement of the Contact Group and the Security Council.  Adoption in Cyprus of the Dayton federal model, or something like it, would seem to require, if not as energetic an international commitment as at Dayton, then something more than was undertaken in 2004 in Cyprus.
III.
International guarantee and post-conflict federalism
Once a federal settlement is adopted in a post-conflict society, the question then is presented, how to preserve it.  Benjamin Franklin famously told the delegates at Philadelphia, after adoption of the Constitution of the United States, that the delegates had created a republic—“if they could keep it.”  In the case of Bosnia, the question has not been whether “they”, the Bosnians, could “keep” the 1995 Settlement.  The question instead has been whether, with at least a degree of Bosnian support or acquiescence, an international guarantor could keep it.  With respect to Bosnia, it was assumed that the federal settlement of 1995 would not survive without international guarantee.  And the international guarantee that was adopted was vigorous and far-reaching.  Presumably, the same would have to be the case for a federal settlement in Cyprus.

The elements of international guarantee in Bosnia may be briefly instanced, then compared with the much weaker mechanisms of the 1960 Cyprus settlement.  Finally, I will turn to the problem of accountability—accountability of the international guarantor—which, I will submit, is the main problem presented by such arrangements.

1.
Guarantee by the international community: Bosnia since 1995
The Dayton Accords, to an unusual degree, enmeshed the substantive provisions of a peace settlement with a system of on-going guarantee by other States and by international organizations.  One writer described the powers of the Implementation Force for Bosnia—the IFOR—as “not dissimilar to those of an occupying army.”
  Unlike the military component envisaged in the 1960 Cyprus settlement, that in Bosnia was implemented in full from the start—it was not an emergency provision in case of default of the settlement provisions.  Moreover, the military component consists of forces of the North Atlantic Treaty Organization—not forces of neighboring States heavily interested in local politics.

The Dayton Accords also have created an internationalized judiciary.  The Constitutional Court of Bosnia consists in nine members: four are appointed by the legislative organ of the Federation Entity; two by the legislative organ of the Republika Srpska; and three by the President of the European Court of Human Rights, in consultation with the Bosnian Presidency.  The three judges appointed by the European Court President cannot be citizens of Bosnia or of any neighboring State.

The most potent international element in the Dayton settlement however is not the judiciary.  It is the UN High Representative.  The mandate of the High Representative is contained in Annex 10 to the General Framework Agreement.  Annex 10 is an Agreement on Civilian Implementation of the Peace Settlement.  Article V of Annex 10 gives the High Representative “final authority in theatre” regarding interpretation of the Agreement.  Article II(1)(d) of Annex 10 requires the High Representative, and I quote, “to facilitate the resolution of any difficulties arising in connection with civilian implementation of the General Framework Agreement.”
  The words “any difficulties” can only be construed to mean that the High Representative’s functions cover a very wide breadth of subject matter.  The phrase “in connection with” further suggests a wide, rather than a narrow, interpretation of the scope of the High Representative’s functions.  These provisions have been affirmed by successive resolutions of the UN Security Council.


In actual practice, the High Representative’s powers have been as extensive as the language of his mandate would suggest.  And those powers, if anything, have been ratified, even extended, by further resolutions of the Security Council.  Of particular note is Security Council resolution 1174 of 15 June 1998, by paragraph 4 of which the Security Council, acting under Chapter VII of the United Nations Charter, “reaffirm[ed] that the High Representative is the final authority in theatre regarding the interpretation of Annex 10 on civilian implementation of the Peace Agreement and that in case of dispute he may give his interpretation and make recommendations, and make binding decisions as he judges necessary…”  A conference in Bonn in December 1997 affirmed that the High Representative may remove from office any Bosnian officials whom he deems to be acting in violation of the Dayton settlement.  The Bonn conference also indicated that the High Representative has authority to adopt any law which he deems necessary to implementation of the settlement but which the legislative organs of Bosnia have failed themselves to adopt.
 
2.
Limited multilateral guarantee and its failure: Cyprus since 1960

Three Powers guarantee for Cyprus in 1960 involved a promise of consultation, and, if necessary, intervention.  The object was the preservation of the “state of affairs” established by the 1960 constitution.  The present audience knows the details well.  As also is well-known, this system of guarantee did not work.  One shortcoming of the arrangement was that it was strictly a multilateral affair—involving the departing colonial power, Britain, and the two regional powers, each with substantial political concerns in Cyprus.  There was no overarching mandate in the form of a Chapter VII mandate of the Security Council.  A guarantee system is unlikely to work, if the parties to it do not make a material, political commitment to its success.  A guarantee system that engaged only a retreating colonial power and two overly-interested neighboring States was not a promising model.  But the legal form of the guarantee is also important—at the very least as an expression of commitment.

The earlier failure in Cyprus of a more limited guarantee well may have suggested to the drafters at Dayton that post-conflict federalism requires a more robust life-support system.  The powers given to the High Representative at least fulfill that requirement.  The system adopted under the Dayton Accords however introduced problems of its own.  Accountability of the international guarantor in particular presents itself as an unresolved issue in a system of robust international guarantee.  I would like to consider briefly what this has meant in Bosnia—and then conclude with some thoughts as to how the problem might be dealt with in Cyprus.
3.
Accountability and international guarantee

Under the General Framework Agreement of 1995, the UN High Representative possesses substantial powers.  He is the senior international official in Bosnia, but, beyond that, his status is unclear.  I say “unclear,” not in the sense that the High Representative lacks clear functions and the power to discharge those functions.  The ambiguity surrounding the High Representative relates to the responsibility of his office and reviewability of his acts.  We know that High Representative’s function, expressed broadly, is to guarantee the integrity of the federal system established under the General Framework Agreement.  But the terms of the High Representative’s mandate are unclear, as to what exactly he is an official of.  James Crawford noted this ambiguity in the Steinkraus-Cohen Lecture in London earlier this year.
  Is the High Representative purely an international civil servant?  If so, then how does his function relate to the constitution of Bosnia?  It seems that, in some sense, he is an official of Bosnia.  If he is a Bosnian government organ, then it must be the case that his actions are reviewable by the Bosnian constitutional court.  It is however far from clear that the Bosnian constitutional court has authority to review any decision of the High Representative.  One recent case illustrates the situation.


In July last year, the Bosnian Constitutional Court decided the Appeal of Bilbija and Kalinić.
  The case concerned two officials of the Republika Srpska whom the High Representative had dismissed from office.  Both were Serb nationalists whose conduct in office the High Representative had deemed incompatible with the federal system in Bosnia.  The Constitutional Court said that the two officials had a right to effective remedy under Article II(2) of the Constitution of Bosnia and Herzegovina and Article 13 of the European Convention of Human Rights.  The path was opened therefore to a finding that the dismissal of the two officials was wrongful, at least to the extent that it attracted responsibility to Bosnia and entailed a duty to make reparation to the two officials.  However, the Constitutional Court was at pains to recall that the High Representative nevertheless retained what in effect is an unreviewable discretion.  According to the court,

“[A] decision that the authorities of Bosnia and Herzegovina owe positive obligations to the appellant would not affect in any way the decision of the High Representative, or call in question the legal effectiveness of his binding decision to dismiss the appellant from his post. The Constitutional Court accepts the effectiveness of the decision of the High Representative.”

So the dismissals may have been wrongful, as regarded the rights of the dismissed officials—but, as an exercise in the guarantee of the federal institutions of Bosnia by the High Representative, the dismissals could not be second-guessed by the Constitutional Court.  This is a curiously mixed position, entailing at once a power on the part of the court—but a reserve of unreviewed discretion on the part of the High Representative.

Yet, from the High Representative’s perspective, the Court’s re-affirmation of the powers of the High Representative evidently was not enough.  The High Representative issued a riposte to the Constitutional Court, by way of an Order of 23 March 2007.
  The High Representative’s Order was cast in what politely may be described as pointed terms.  Quoting the language of the Order is not just for the purpose of capturing the tone of the international guarantor of Bosnian federalism.  It also goes to illustrate the nearly unlimited discretion that the High Representative holds in the Bosnian federal system.  According to the High Representative, 
“the High Representative is not in any way accountable to any one State, … he is not an organ of Bosnia and Herzegovina or any other State and … his actions cannot engage the responsibility of any one State, including Bosnia and Herzegovina, as a matter of international law.”

In Article 2 of the 23 March 2007 Order, the High Representative said,
“Any step taken by any institution or authority in Bosnia and Herzegovina in order to establish any domestic mechanism to review the Decisions of the High Representative issued pursuant to his international mandate shall be considered by the High Representative as an attempt to undermine the implementation of the civilian aspects of the General Framework Agreement for Peace in Bosnia and Herzegovina and shall be treated in itself as conduct undermining such implementation.”

He went on to say in Article 3 of the Order
“Notwithstanding any contrary provision in any legislation in Bosnia and Herzegovina, any proceeding instituted before any court in Bosnia and Herzegovina, which challenges or takes issue in any way whatsoever with one or more decisions of the High Representative, shall be declared inadmissible unless the High Representative expressly gives his prior consent.”

Article 4 stated that the entire Order is adopted under the international mandate of the High Representative and thus itself is not reviewable.

There is no question, but that the interpretation set out by the High Representative in the Bilbija and Kalinić is consistent with the federal framework established for Bosnia under the Dayton settlement.  The Constitutional Court indeed, in the year 2000, had articulated a “theory of functional duality,” in which some acts of the High Representative are reviewable by the court—and others are not.  The theory holds that the High Representative sometimes acts in substitution of domestic authorities, in the discharge of strictly domestic functions.  When acting in that capacity, the High Representative is subject to constitutional review.  The theory further holds that the High Representative, at other times, acts under his international mandate.  This is the mandate set out in Annex 10.  It is, in short, the international guarantee of the Bosnian federal system, and the High Representative, acting in the discharge of the international guarantee, is not reviewable.
  His decisions are final.  But it will be noted that even “functional duality” does not in practice shield any particular part of the governmental power in Bosnia from the international mandate of the High Representative.  As stated in Article 4 of the 23 March Order, one of the powers of the High Representative is to determine—it would appear, on his own appreciation—what matters fall under the international mandate.  An unreviewable competence, combined with compétence-de-compétence, is indeed an impressive tool.
The far-reaching powers allocated to the High Representative present a problem.  It is a problem of accountability.  A non-national organ, appointed by the Security Council, is clothed with powers over vital aspects of national governance.  The scope of the powers is described in very broad terms.  And this non-national organ preserves for itself freedom from review over its competence as guarantor of Bosnian federalism.  To say the least, this does not sit comfortably with generally received principles of accountability of government organs.  The Bosnian federal settlement therefore is a problematic settlement in this respect.  Insofar as the Bosnian federal settlement is to serve as model for a settlement in Cyprus, the problem of accountability must be considered.  I would like to close by suggesting that, in the case of Cyprus, there may be mechanisms for avoiding the more serious questions raised by the powers of the High Representative as federal guarantor. 
IV.
Conclusion
Every national system must contain a final decision-maker.  The constitutional court in a federal system like the United States or Germany has final say on questions vital to the operation of the system. But the constitutional court there is an indigenous organ.  As such, it enjoys a certain political legitimacy: The court is not only in, but of, the State for which it adjudicates.  This cannot be said of the international decision-makers who give final decisions on questions of the federal system in Bosnia.

But it might be said that international guarantee, at some level of generality, is no different from national constitutional courts.  Consent has been given for an international organ to play the domestic adjudicating role, and, as in so much of international law, express consent cures what otherwise would be a defective arrangement.
  Is a recent consent to let the UN High Representative be the final decision-maker on questions of Bosnian federalism really that much less acceptable, than a two-hundred-year-old consent to let the U.S. Supreme Court play that role in American federalism?  A final decision-making competence must reside somewhere.  Why not with an international organ?  In this light, objections based on the non-national origin of the decision-maker might be dismissed as narrow parochialism.


But there is a further objection.


The non-national institution which has been granted authority to mediate the federal system in Bosnia is a creature of general international law.  It comes from a resolution of the UN Security Council.  That it is governed by general international law gives it a certain strength: consent to it is backed up by consensus reached at global level.  But general international law is famously an underdeveloped law.  This is not to say that in all fields for all purposes it is underdeveloped.  For example, general international law has developed into a full system for governing maritime delimitations.  The problem is that it nevertheless still contains major ellipses.  There is nothing like a general international law of intra-federal relations.  Therefore, when an international organ is given the task of guaranteeing the federal system in a post-conflict society, that organ has only the thinnest of precedents and rules on which to draw, when it adjudicates disputes.  Where there are few precedents or rules, but an abundance of power, decision-making is an exercise in discretion.  A polity must accept that its final decision-makers will hold some discretion.  But, if the country is to exist under rule of law, discretion must be contained within known—and not too wide—limits.  Few if any established and stable federal systems would tolerate the scope of discretion of the UN High Representative.

The other federal systems that have been discussed in this session—Belgium and Switzerland
—have an advantage over Bosnian federalism.  Namely, they are embedded in highly developed legal systems—which provide their own precedents and rules for managing disputes.  The still-open system of general international law is not the system that, at the first instance, regulates their federalism.  The scope of discretion for constitutional courts in well-established federal States thus is narrower than that held by the UN High Representative.

But Cyprus is not Belgium or Switzerland.

How, then, would a future federal system in Cyprus be guaranteed?  A possible answer is that it would be guaranteed by the European Union.  This is certainly within the realm of the possible, as Cyprus is already a Member State.  The Republic of Cyprus sometimes may deny that the North belongs to the Union—and it is said that the carve outs in the Union treaty, excluding the North from key elements of the Acquis Communitaire, prove the assertion.  But the better view is that the express limitation of the acquis makes the conclusion unavoidable that the whole of Cyprus already belongs to the Union:  How can one speak of suspension or carve outs from the acquis if the acquis does not presumptively apply?  You cannot suspend something that does not already exist.  So Cyprus is already an EU member State—a position with consequences for all of Cyprus.


One consequence is that EU law, in principle, is applicable.  This could prove most useful for a future federal settlement.  The Bosnian settlement, as we have seen, has had to rely upon general international law, through the mechanism of a UN High Representative.  The guarantee for Bosnia is robust, because the international community as a whole supports it.  The guarantee is highly problematic, because it involves an enormous, unreviewed discretion.  A future federal settlement in Cyprus, managed under European law—not general international law—would benefit from the more developed European precedents and rules relative to intra-federal relations.  European law is indeed very much a law of allocating competences between lower and higher instances of government.  It would be an over-simplification to say that subsidiarity is European law, but it certainly is a very large part of it.  A federal Cyprus can find its guarantee in the European Union.

I hope it is not too optimistic to say that the political decision to join the EU thus may answer the legal question of accountability of the guarantors of a future federal Cyprus.
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